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BRIEF FOR APPELLANT 



ON APPEAL FROM AN ORDER 
0? THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF ME',/ YORK 


QUESTION 


PRESENTED 


Whether the Judge's failure to reviav; the record of th 
prior proceedings involving petitioner and to consider on t 
merits the issues raised in the petitions requires that the 
order be vacated; whether the judgment nust he vacated be¬ 
cause the plea was invalid or, alternatively, nust the case 


be remanded 





STATEMENT PURSUANT TO RULE 23(a)(3) 

wtr Jtaf-M mv*» vc: aT'x: - • -e.-. ~ »-'~3 


Preliminary Statement 


This appeal is from orders of the United States Dis¬ 
trict Court for the Eastern District of New York (The Honor¬ 
able Leo F. Rayfiel, Senior District Judge) entered on Sep¬ 
tember 22, 1975, denying three consolidated proceedings pur¬ 
suant 23 U.S.C, §2255 and §2241. 

This Court assigned The Legal Aid Society, Federal De¬ 
fender Services Unit, to represent petitioner Kloner on his 
appeal, pursuant to the Criminal Justice Act. 


Statement of Facts 


Appellant Kloner filed three oro se petitions for writs 
of habeas corpus in the United States District Court for the 
Eastern District of New York on August 19, 1975. In his 
petitions appellant claimed that parola was improperly re¬ 
voked, that he had been advised that there was an agreement 
between his defense counsel and the Assistant United States 
Attorney that in exchange for a plea of guilty he would be 
sentenced to two years on probation, that he vms repre¬ 
sented at sentencing by an attorney ha had never previously 


seen, that he was never advised of his right to appeal, 
that his conditions of confinement were endangering his 








health, and preventing him from practicing his religion. 

The Judge consolidated the petitions and denied the 
applications in an opinion annexed hereto as B to ap¬ 
pellant's separata appendix. In making his decision, the 
Judge did not examine the tape of the parole revocation 
hearing or the minutes of the plea and sentence;* 


A. ^ Chronology of prior proceedings 


On September 2, 1971, appellant pleaded guilty to 
violation of 13 U.S.C. §2113(b), bank larceny. The minutes 
of plea** show that the Judge read Count 2 of the indict¬ 
ment which charged appellant with knowingly and willfully 
taking with intent to steal $1,974 in the custody of a bank 
insured by the FDIC. 

The Judge advised appellant of his right to a jury, and 
his right to call witnesses and have them testify on his 
behalf. The Court said nothing about the right to a 
unanimous verdict, the Government's burden of proof, or 
the right to remain silent. 

After some confusion, the Judge told appellant he 

could receive a sentence of up to ten years and a fine of 

$5,000. The following colloquy took place: 

TIIE COURT: Has anyone made any promises 
to you or made any threats or used any 
duress in inducing you to enter a plea 
of guilty? 


THE DEFENDANT: No, sir 

- ; rhe minutes" of plea and "sen 
only after appellate counsel orders 
** The minutes -are annexed a:-: 
appendix. 


nee, v/ere trans 
them. 

to aopel1ant's 


separate 
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THIS COURT: Is the plea entirely volun¬ 
tary on your part? 

THE DEFENDANT: Yes. 

THE COURT: You keep looking at your 
lawyer. Do you understand what I've 
said to you? Is the plea voluntary? 

THE DEFENDANT: Yes. 

MR. 3CHACHTER: The defendant is a 
very nervous individual, 

THE COURT: Would you come up, please? 

Mr. Kloner, I an promoted to ask you 
these questions because of the fact on 
several occasions during the course of 
my colloquy with you you have turned 
toward your counsel as if inquiringly. 
Have you ever undergone psychiatric care? 


The Judge accepted the plea. The Assistant Unitec 


States Attorney then suggested that "it would be beneficial 


factual basis 


e 3 r. a b 1 ia e d 


the plea." 


Juda.n, in rosnonse to the renuest, stated that ho had read 
the indictment. Then he asked the appellant if he had com¬ 
mitted the act. Appellant responded only that he had made 
a confession to the FBI. The Court did not renuest to see 
that confession. 
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A sentence of five '/ears' imprisonment was imposed and 
the provisions of 4203(a) were made applicable. 

On September 17, 1073, appellant was released on parole. 
On January 24, 1975, appellant was arrested for violation of 
parole. He was charged with failing to raoort a change of 
address to his parole officer and leaving the area of parole 
supervision without permission. At the local parole revo¬ 
cation hearing held at the Federal House of Detention on 
February 24, 1975, appellant was found to have violated 
parole by the conduct charged in the warrant. Ilis parole 
was revoked and ho was ordered re-incarcerated pending an 
institutional review in January 1977. Ho pursued his ad¬ 
ministrative appeals. 

On March 31, 1975, apoellant was released to the custody 
of Hew York State officials. He subsequently pleaded guilty 
to two grand larceny charges and, on November 5 and 7, 1975, 
was sentenced pursuant to the two convictions. On December 1 




1975, he was returned to federal custody 
presently in custody at the Metropolitan 


Appellant is 
Correctional Center 


D. The pati tions 

By a pro se petition dated August 19, 1975, (75 C. 

1212 E.D.N.Y.) and another document filed earlier, appellant 
challenged the validity of the parole revocation proceedings 
Apoallant asserted that his probation officer was aware 
that he had temporarily changed his address and that in fact 
the officer had reached him at the temporary address several 
times. Appellant was staying with his fiancee who he was 
caring for, because she had been ordered to complete bed¬ 
rest because of illness. Appellant asserted that he was 
legally separated from his first wife, that they were in 
the process of becoming divorced, that he planned to marry 
his fiancee as soon as the divorce was final, and that his 
probation officer was aware of all of this. 

Appellant also explained that he took a trip out of 
the country under doctors advice. On return, appellant was 
questioned about the trip by his probation officer. The 
probation officer told him the trip would not be the basis 
for a violation since appellant travelled under his own 
name and returned to the jurisdiction. 

Appellant 1 s petition also asserts that he was being 
denied food which irat the dietary prescriptions of his reli¬ 
gion (Kosher food) and that he is not permitted to pray 
with other members of h.Ls faith. It also appears that ap¬ 
pellant has alleged in hit pro se petition that ha was not 
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receiving adequate care for an ulcer and high pressure at 
the institution in which he was incarcera* d. 

Another petition, dated Aguust 5, 1975, and filed on 
August 21, 1975 (75 C. 1379), requested the Court to con- 
pel the Bureau of Prisons to release appellant on a furlough 
so that he might take care of several personal problems. 

A third petition, dated August 19, 1975, and filed 
August 22, 1975 (75 C. 1395), alleged that appellant's 
attorney told him that ha had arranged a sentence with the 
Assistant United States Attorney so that he would be sen¬ 
tenced to two years probation. Appellant said ha did not 
appeal because his lawyer did not tell him of the right to 
appeal. Further, the attorney who represented appellant 
at the sentencing was someone he had not met before. 

Without examination of the records of the prior pro¬ 
ceedings, Judge Payfiel wrote an opinion denying all relief. 
The Judge acknowledged that appellant alleged that his 
probation officer was aware of the change of address, and 
further, that appellant also alleged that the probation 
officer stated earlier appellant would not be subject to 
• having parole revoked because- of the trip. Nonetheless, 

Judge Ravfiel, without examining the tape of the parols 
hearing, denied relief: 

The findings of the Parole Board, upon 
which the revocation of parole was based, 
sustained the charges on the admissions 
of petitioner. Those findings have been 
affirmed on petitioner's acpea.1 to the 
Regional Director of the Parole Beard, 
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While he argues that his parole officer 
was aware of the violations, he does not 
claim that the violations were with the 
parole officer's permission. 

It is well established that the 
Board of Parole has broad discretion 
in revolting parole. 

’With respect to appellant's claim that this attorney 
failed to advise him of the right to appeal. Judge Rayfiel 


. . . he was not prejudiced since he 
makes no claim of any jurisdictional 
defect in his conviction. He could 
not have raised any non-jurisdictional 
issues on appeal since his conviction 
was based on his plea of guilty.... A 
voluntary oiea of guilty constitutes 
an effective and complete waiver of all 
non-jurisdictional detects which might 
be otherwise raised by way of defense, 
appeal or collateral attack. 


As 


to the claim. 


of sentence promise. 


the Judge stated: 


This vague, unsupported, conclusory 
claim of an unfulfilled agreement 
between petitioner’s attorney and the 
Assistant United States Attorney, is 
clearly insufficient to warrant a 


hearing. 

As to the claims with respect to prison conditions. Judge 
Rayfiel said they were moot, and further, that "control 
of prison administration is not a function of a sentencing 
court." 


Appellant renewed his claims in 
October 31, 1975. He reiterated that 


another petition dated 
he was being denied 


8 



7 


V 


Kosher food and the opportunity to pray in accordance 
with his religion. By order of November 11, 1975, Judge 
Rayfiel denied the petition stating that his earlier 
opinion controlled. 







ARGUMENT 


THE JUDGE’S FAILURE TO REVIEW THE RECORD 
OF THE PRIOR PROCEEDINGS INVOLVING PETI¬ 
TIONER AND TO CONSIDER ON THE MERITS THE 
ISSUES RAISED IN THE PETITIONS REQUIRES 
THAT THE ORDER BE VACATED. THE JUDGMENT 
MUST BE VACATED BECAUSE THE PLEA WAS IN¬ 
VALID; ALTERNATIVELY, THE CASE MUST BE 
REMANDED. 


The origins of these proceedings are three pro se 
petitions which present, albeit inartfully, several import¬ 
ant issues. Further, the records of the pleading and sen¬ 
tencing in the underlying criminal case, which have never 
been seen by appellant or the District Judge, support the 
allegations included in the petitions, as veil as providing 
the basis for vacature of the plea of guilty. Accordingly, 
the judgment of conviction should be vacated or the case 
remanded to the District Court for the filing of an amended 
petition and reconsideration of the issues. 

A. Detenti on 

From the chronology outlined, appellant's challenge 
ho the conditions of his confinement are necessarily based 
on the conditions at the Queens House of Detention. Based 
on his allegations of improper medical treatment, appellant 
had a valid cause of action pursuant to 4 2 IJ.d.C. 513 3 2 
for injuncti-'e relief or damages.* Indeed, claims of in- 
adeouate medical attention at the Queens House of Deten¬ 
tion are now sub judice before Judge Dooling in Deta inees 
of Queens House of Detention v. Malcolm, E.D.IT.Y. 7.3 C. 1334 


Ji.v;. Liy'. 


concluded no had r.o power to ctn.mcer 
the case as sornenc In : juice- H .-evar, his autheri" ‘ rose.: 

. . ■ ■ :■ U.S.C. , but federal judg 

jnri.sdiccion ir which the Queens facility was local d who 
ca . hear lawuits un4 r 42 U. 3 .C . . 1 
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Appellant's cl:.;- for injunctive relief is now iroot be¬ 
cause of his return to Federal custody. However, cn rer.and 

his pleading can be emended to request damages. Although 

now 

his pleading does not ./request damages, appellant cannot be 
charged with the responsibility for preparing pro se papers 
which meet the standards required of counsel. 

B. The plea proceeding mis invalid. 

In his petition, appellant alleged that he was not told 
by his lawyer about his opportunity to take an appeal. Judge 
Rayfiel found taht such an omission was not prejudicial be¬ 
cause , in the absence of a jurisdictional defect, there was 
no issue which could have been raised on appeal from the 
judgment of conviction based on a pica. In making his de¬ 
cision, Judge Rayfiel did rot examine the minutes of cither 
the plea or sentence proceedings. 

Judge Rayfiel was incorrect in assuming that only 
jurisdictional defects are reviewable when a judgment is 
based on a guilty plea. Asserted violations of Rule 11 
are properly raised on direct anneal. McCarthy v. United 
States, 394 U.S. 459 (1969). 

If vTudqe Ravfiel had examined the minutes of rloa, 
it would have become obvious that the nlea proceeding 
was so defective as to violate due Process and require 
reversal or vacature of the judgment. Thus appellant 
would have been successful on anneal. 
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Further, since appellant can make a claim of constitu¬ 
tional magnitude, going to the validity of his waiver of his 
Sixth Amendment right to trial by jury and his Fifth Amend¬ 
ment right to due process of law (sea McCarthy v. United 
States , supra , 394 U.S. at 466), ha is entitled to raise 
this claim in a §2255 application despite his failure to 


take a direct appeal. See, e.g ., Davis v. United State s, 

417 U.S. 333, 345 (1974); Sunal v. Large, 332 U.S. 174, 173- 


179 (1947); Ssillar v. Unite■! States , Doc. No. 75-2002, slip 
op. 6509 (2d Cir., December 1, 1975) ; Unitod Statoo v. Tra¬ 
ver s , 514 F.2d 1171 (1974); United Stat v: v. Fischer , 301 
F.2d 509, 512 (2d Cir. 1967) ; cf . Kaufman v. United St ::t has , 
394 U.S. 214 (1959); United States v. Robinson , 361 U.S. 220, 
230 n.14 (1960). 

Alternatively, appellant is entitled to challenge the 


validity of the District Court's acceptance of his guilty 
pleas by collateral attack because his failure to take a 
direct appeal did not constitute a waiver. A petitioner is 
precluded from raising issues by collateral proceeding which 
could have been raised on direct appaal only if he made a 
knowing and intentional waiver of his right to take a direct 
appeal. In Pay v. UoLo_ r 372 U.S. 391, 439 (1963), the Supra:' 
Court held that a s tate prisoner who had failed to take a 
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direct appeal from his judgment of conviction would be en¬ 


titled to bring collateral proceedings in the Federal courts 


challenging that conviction unless he had waived his right 
to take a direct appeal. The court further held that the 


classic definition of waiver enunciated in Johnson v. Zerbst , 


304 U.S. 453, 454 (1933) — 


... an intentional relinquishment or 
abandonment of a known right or prive- 
lege — furnish the controlling standard. 


Fav v. Noia, supra , 372 U.S. 
at 439. 


A Federal prisoner is clearly entitled to no lesser access to 


collateral proceedings, as the Federal courts have recognized 


in holding that 


Fay v. Noia and .Johnson v. 7 erbst furnish 
the controlling standard in waiver situ¬ 
ations for Federal prisoners seeking post¬ 
conviction relief under §2255. 


Nash v. United States, 342 
F.2d 366, TSb (5th Cir. 1965). 


In the present proceeding, it is not even necessary for 


the District Court to conduct a hearing on the question of 


waiver: the record itself establishes that appellant did not 


make a knowing and intentional waiver of his right to take a 


direct appeal because he was never made aware of his right 


to appeal from his guilty nlea. The transcripts of the plea 


and sentencing proceedings establish that the Cou^t never 


informed appellant that he had such a right. Moreover , 


appellant’s §2255 application, he st-aoed that he was never 


told of his right to appeal. Since the Government c.ces net 




J 



it must ho taken as true 


Rule 8(d), Fed. 


dispute this claim, 

R.Civ.P. The failure by trial counsel to inform appellant 
concerning the right to appeal, in addition to being signi¬ 
ficant to the Question of whether appellant knowingly and 
intentionally waived his right to anneal, has repeatedly been 
held to be an "exceptional circar.stance" oermitting a 52255 
application despite the failure to appeal. See, e.g ., Des ¬ 
mond v. United States , 333 F.2d 373 (1st Cir. 1964); C alland 
v. Dni ted State s, 323 F.2d *05 (7th Cir. 197.1) ; cf. United 
States e:: rel. William v. LaVallee , 437 F.2d 1006 (2d Cir. 
1973) . 


The minutes of the plea proceeding show that those pro¬ 
ceedings violated due process and the requirements of Rule 11 
of the Federal Rules of Criminal Procedure. The law is clear 


that a guilty plea is constitutionally defective if the de¬ 
fendant does not knowingly and intelligently waive the con¬ 
stitutional rights which traditionally accompany a trial: 


A defendant who enters [a guilty] plea 
simultaneously waives several constitu¬ 
tional rights, including his privilege 
against compulsory salf-incrinination, 
his right to trial by jury, and his right 
to confront his accusers. For this wai¬ 
ver to be valid under the due process 
clause, it must be "an intentional re¬ 
linquishment or abandonment of a known 
right or privilege." 


The Court will 

Federal rights 


McCar thy v. United State s, 
supra T9 5 U.S. at 4 1 o. 

not ©resume a waiver of these three important 

from a silent record . ‘Boykin v. Alab am i, •• 3 
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U.S. 233, 243 (1969). 

Here, Judge- Rayfiel never even alluded to the right to 
remain silent cr the right to confrontation. He told appel¬ 
lant only that if he went to trial, he was enuitJed to a jurv 
and to have witnesses appear end testify on his own behalf. 
The manner in which Judge Rayfiel explained the rights rot 
only produced a fatal omission, but quite possibly misled 
appellant. Appellant was told that he had tne right to pre¬ 
sent witnesses. However, he was not advised that he need 
not present any evidence on his own behalf, or that the bur¬ 
den of proving guilt beyond a reasonab ' cubt rested with 
the Government. In rc kinship , 397 U.S. 358 (1971). Thus, 
appellant could well have believed that it was his burden to 
prove himself innocent of the crime charged. 


Further, sir.ee the Judge did not mention the right to 

remain silent, the impression was given that the confession 

appellant had earlier given to the FBI prevented a claim of 

privilege at trial. In any event, the failure to advise the 

defendant fully of his rights invalidates the plea: 

If a defendant's guilty plea is not 
equally voluntary and knowing it has 
keen obtained in violation of due pro¬ 
cess and is therefore void. 

M cCarthy v. United Stotes , 
supra , 394 U.S. at 425. 

Hot only did the Judge fail to advise appellant of the 
rights he was relinquishing, he failed to determine whether 
there was a factual basis for the guilty plea. 






The c iligation of the District Court to establish "on 
the record"* that there is a factual basis for the ouilty 
plea is evident net only from the face of Rule 11, but also 


from court decisions interpreting that rule. 
Supreme Court, in McCarthy v. United States , 


Thus, the 
snore, held: 


... [I]n addition to directing the judge 
to inquire into the defendant's understand¬ 
ing of the nature of the charge and the 
consequences of the plea. Rule 11 also re¬ 
quires the judge to satisfy himself that 
there is a factual basis for- the plea. The 
judge must determine "that the conduct which 
the defendant admits constitutes the offense 
charged in the indictment or information or 
an offense included therein to which the 
defendant has pleaded guilty." Requiring 
this examination of the relation between 
the law and the acts the defendant admits 
having committed is designed to "protect a 
defendant who is in the position of plead¬ 
ing voluntarily v;ith an understanding of 
the nature of the charge but without real¬ 
ising that his conduct does not actually 
fall within the charge." 

Id., 394 U.S. at 457. 

TFootnofces omitted). 


See also Santobello v. New 


S o illor v. Uni fed States , 
opinion of Mulligan, J.), 

rrrrrrcgis ■rrar issum —■* 

950 (2d Cir. 1975); United 


1ork , 404 U.S. 247, 261 (1971); 
sunr a, slip op. at 6523 (majority 
Iricarry v. United States , 503 F.2d 
States ex rel. Dunn v. Cassclos, 


* Santobello v. New Yo rk, 404 u . S . 
c arry v. Un ited Stat es, 50?» F .2d 960, 


247, 261 (1971); Iri- 
966-963 (2d Cir. T5>T:i). 


Under this Court's holding in Iricarry, if the district 
has failed to put the information establishing the fact 
basis for the plea "on the record" at the time of the p 
proceeding, the plea is invalid even if the court noss-■ 
at that time or afterward obtained other information t n 
would establish a factual basis. Ibid. 


CJ r 
uni 
tea 


u 
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494 F.2d 397 (2d Cir. 1974); Schworak v 


United States 


419 


F.2d 1313 (2d Cir. 1970); Uni te d States v. Ste>1 413 F.2d 
967, 969 (2d Cir. 1969). 

At the plea proceeding in this case the Government in¬ 
troduced no evidence to establish a factual basis for appel¬ 
lant's plea of guilty. As the Judge was preparing to con¬ 
clude the proceedings, the Assistant U.S. Attorney reminded 
him of the necessity of eliciting statements from appellant 
to establish such a basis. Tha Judge's response indicated 
that he was not aware of the mandatory nature of the respon¬ 
sibility under Rule 11 to make such an inquiry: 

I tr.ought I read the charge. Did you com¬ 
mit the act? 

In the ensuing colloquy, appellant and his lawyer told the 
Court that appellant had confessed, but there was no indi¬ 
cation of the contents of the confession, and Judge Rayf.iel 
never saw it. 


Rule 11 also requires that a district judge shall not 
accept a guilty pica without first "determining that the 
plea is made voluntarily with an understanding of the nature 
of the charge...." The only inquiry made bv Judge 'Rayfiol 
the’requirements of Rule 11 here was to read the 
count of the indictment to appellant. Judge Rayfiel never 
asked appellant if he understood the charge, he never ex¬ 
plained the specific meaning of "intent to steal,” nor did 
he ask if appellant understood what that meant. Indeed, 
ar.peilant made no comment at all about the charge or his 


17 






conduct throughout the entire proceeding, and the court did 
lot address hi;n concerning those topics. 

While reading the count in the indictment nay be a suf¬ 
ficient explanation of the charge if the crin.e is a simple 
one, here the specific intent required to constitute the 
crime necessitated a further explanation from the Judge. 
Irizarry v. United States , supra , 503 F.2d at 965. Further, 
even in the simplest cases, a response from the defendant 
reflected on the record indicating his comprehension and 
understanding is mandatory. There is no sign of such com¬ 
prehension in this record. 

It would appear to be a minimal require¬ 
ment of Rule 11 that the defendant’s 
understanding of the nature of the charge 
be demonstrated on the record. Here, that 
requirement was not net. 

Irizarry v. Un ited St ates , 
supra UTon F . at ‘Tsm . 

Mot onlv was their non-connliance with the requirements 
of due process and Rule 11, but appellant asserted in his 
petition that his plea was involuntary because a sentence 
agreement between defense counsel and the Assistant U.S. 
Attorney was not fulfilled. If the nromise that a two year 
term of probation would be imposed was made by the Assistant 
U.S. Attorney, but was unfulfilled, and was the reason ap¬ 
pellant entered a plea of guiltv, either the plea must be 
vacated or the promise carried out. Santobello v. Hew Form, 


supra . Despite Judge Ravfj.nl’s hasty treatment of the 
allegation of a promise, the transcript of the plea proceed- 
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ing raise:-? a question as to whether such an understanding 
existed. In what was indeed a minimal and inadequate col¬ 
loquy, Judge Rayfiel remarked that appellant looked in¬ 
quiringly several tines at his counsel when asked if the 
plea was voluntary. Counsel explained that appellant was 
nervous, and the Judge continued with his questions. Ap¬ 
pellant's looks to his lawyer ware at least ambiguous, for 
they night well have indicated that he was unsure how to 
answer the questions concerning voluntariness if indeed 
there had been a sentence agreement. 

The matter remained unclarified at sentence,* for at 
those proceedings appellant was represented by a nan he had 
not seen until that day, and was essentially compelled to 
represent himself. It was appellant who begced the Judne 
for probation after the five-year term of imprisonment was 
imposed. It is strange, indeed, that a defendant with such 
a lengthy term of imprisonment would urge upon the court a 
sentence of probation rather than a shorter tern of inpriso 
ment. The literal cry for leniency miaht well have been 
stimulated by an earlier promise. While these interpre¬ 
tations of the ambiyuous record are obviously not the onlv 
way to read th„ transcript, the’' are justifiable and pro¬ 
vide a basis for the allegation of a promise. The claims 
are not, as Judge P.avfiel said, "unsupported," and at a 
minimum a hearing is required. 

*Sentence minutes are "D" to aopellart's separate ap¬ 
pendix. 
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The transcripts of the plea and sentence show that 
there was r.o compliance with clue process and Ru3 o .11 , .and 
that the plea may have ! een involuntary. It should fce 
vacated. 

C. The Judge v.v r - required to exanine the tar>e of 

••rm.- ’V-VJ- _ arai .-zrv t. tier tr-^rrs^gsr sar.", .lf~t r rrr u : . rr 

the_ parole revo cati on h earing. 

The basis for revocation of appellant's parole was that 
he failed to report a change of address and left the juris¬ 
diction without permission. Appellant asserts that his 
parole officer was aware of the change of address and that, 
in fact, the officer was able to contact him at that loca¬ 
tion. He further explained that '•'he illness of his fiancee 
was the c. use of the temporary change cf address. Ho also 
asserted • mat he d:.«.cussed the trip out cf the jurisdiction 
with his parole officer and that the officer told him it 
would not constitute a violation. The officer also failed 
to tell him that what he right say at the interviev; concern¬ 
ing the trip would be used at a subsequent revocation hear¬ 
ing. 

If these allegations wore uncontradicted at the parole 
revocation hearing, there would have been no factual basis 
for the revocation on grounds of failure to report an ad¬ 
dress change. As to the trio, the parole board should be 
estopped from premising revocation upon an incident which 
appellant was told wov’d produce no adverse result. 
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he Court do. have the power to review the par< le 


board's exercise of dis„retion nd the fairness of its pro¬ 
cedures ( earnest v. roseley , 426 F.2d 466, 463 (10th Cir. 
1970); Parole Beard Cases , 333 F.2d 567, 575 (D.C. Cir. 

1967) ; United States ex red . Frederick v. Kenton , 303 F.2d 
258 (2d Cir. 1962)), but such review was not possible with¬ 
out an examination of the board's nrocoedinqs. E.g ., 'hero 
v. Reid , 246 F.2d 654 (D.C. Cir. 1956); Carson v. Tray lor, 
S.D.N.Y. 75 Civ. 398 (Franhel, J. , November 14, 1975). 


CONCLUSION 

For the foregoing reasons, the order below should be 
reversed and the District Court directed to enter an order 
vacating the judgment of conviction and the plea of guilty; 
alternatively, the case should be remanded to the District 
Court for further proceedings. 

Respectfully submitted, 

LILLIAN J. GALLAGHER, ESQ., 
THE LEGAL AID SOCIETY, 

Attorney for Appellant 
SEYMOUR KLONER 

FEDERAL DEFENDER SERVICES UNI 
509 United States Court House 
Foley Square 

New’ York, New York 10007 
(212) 732-2971 

PHYLIS SKLOOT EAMEERGER, 

Of Counsel. 


January 16, 1976 
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